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CORRECTED MEMORANDUM AND ORDER?

Before the Court are Plaintiffs’® Motion for Leave to Amend, State Defendants’* Motion

for Partial Judgment on the Pleadings, and Intervenor-Defendants’® Renewed Motion for Partial

! Plaintiff Roxanne McEwen, who was previously the first named Plaintiff and thus also from whom the abbreviated
case name for this lawsuit was derived, has been voluntarily dismissed from this matter by the May 2, 2025 Order of
this Court.

2 This Memorandum and Order replaces the one filed earlier today.

3 By “Plaintiffs,” we refer collectively to Plaintiffs David P. Bichell, Terry Jo Bichell, Lisa Mingrone, Claudia Russell,
Inez Williams, Elise MclIntosh, and Apryle Young. Based upon Plaintiffs’ Proposed Second Amended Complaint,
however, this group may no longer be fully accurate.

4 By “State Defendants” we refer collectively to Defendants Bill Lee, in his official capacity as Governor of the State
of Tennessee; Lillian Hartgrove, in her official capacity as Chair of the Tennessee State Board of Education; Robert
Eby, in his official capacity as Vice Chair of the Tennessee State Board of Education; Nick Darnell, in his official
capacity as Member of the Tennessee State Board of Education; Jordan Mollenhour, in his official capacity as Member
of the Tennessee State Board of Education; Warren Wells, in his official capacity as Member of the Tennessee State
Board of Education; Ryan Holt, in his official capacity as Member of the Tennessee State Board of Education; Nate
Morrow, in his official capacity as Member of the Tennessee State Board of Education; Larry Jensen, in his official
capacity as Member of the Tennessee State Board of Education; Darrell Cobbins, in his official capacity as Member
of the Tennessee State Board of Education; Dr. Emily House, in her official capacity as Member of the Tennessee
State Board of Education; Tennessee Department of Education; and Penny Schwinn, in her official capacity as
Education Commissioner for the Tennessee Department of Education. Based upon Plaintiffs’ Proposed Second
Amended Complaint, however, this group may no longer be fully accurate.

5 By “Intervenor-Defendants,” we have typically referred collectively to both the “Parent-Intervenors”—Intervenor-
Defendants Natu Bah, Builguissa Diallo, and Star Brumfield—and the “Greater Praise Intervenors”—Intervenor-



Judgment on the Pleadings. Counsel for all sides of this litigation appeared before the Court via
Zoom on August 5, 2025. After considering the pleadings, briefs, arguments of counsel, and

applicable case law, the Court denies each motion.

BACKGROUND

l. Procedural Posture

This case has an extensive history and is back before the trial court for the third time. The
Tennessee Court of Appeals reversed and vacated this Court’s prior Rule 12 decision, holding
that Plaintiffs had adequately demonstrated standing and ripeness for their first, second, and sixth
causes of action, which consist of constitutional challenges to the Tennessee Savings Account Pilot
Program, Tenn. Code Ann. 88 49-6-2601, et seq. (“ESA Act”), brought under the Education Clause,
Equal Protection Guarantee, and Appropriations Clause of the Tennessee Constitution. Defendants,®
filing separate Motions as State Defendants and Intervenor-Defendants, now seek to dismiss the first
two of those claims, again under Rule 12, this time for failure to state a claim. Additionally, Plaintiffs
seek to amend their operative Amended Complaint primarily due to this year’s enactment of the
Tennessee Education Freedom Scholarship Act, Tenn. Code Ann. 88 49-6-3501, et seq. (the “EFS

Act?).

Defendants Greater Praise Christian Academy, Sensational Enlightenment Academy Independent School, Ciera
Calhoun, Alexandria Medlin, and David Wilson, Sr. In this instance, however, only Parent-Intervenors have a pending
motion before this Court. Greater Praise Intervenors, who through their counsel indicated support for their Co-
Defendants’ arguments, have not made any independent filing with respect to these Motions. Therefore, Intervenor-
Defendants refers primarily to the Parent-Intervenors in this order.

6 By “Defendants” we refer collectively to State Defendants and Intervenor-Defendants.
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1. The ESA Act’

The ESA Act “establishes a program allowing a limited number of eligible students to
directly receive their share of state and local education funds, which would ordinarily be provided
to the public-school system they attend, to pay for a private school education and associated
expenses.” Metro. Gov 't of Nashville & Davidson Cnty. v. Tenn. Dep 't of Educ., 645 S.W.3d 141,
145 (Tenn. 2022) (footnote omitted). Based upon the definition of “eligible student” in the Act, it
is only applicable to schools in Davidson, Shelby, and Hamilton Counties as well as the
Achievement School District.® See id. at 145 n.5; supra note 2.

The ESA Program is limited to 5,000 students the first year, and increases by 2,500 students
per year, for a five-year maximum of 15,000 students. Tenn. Code Ann. § 49-6-2604(c). The
funds received by a student in the ESA Program equate to the amount of per-pupil state and local
funds generated for the relevant LEA under the Tennessee Invest in Student Achievement Act,
Tenn. Code Ann. §8§ 49-3-101, et seq., (“TISA”).° Tenn. Code Ann. § 49-6-2605. TISA provides
a base amount of per-pupil funding, then adjusts the base amount by adding weights corresponding
to several factors, such as poverty, population sparsity, socioeconomic status, etc. See Tenn. Code
Ann. 8 49-3-105. The total amount calculated under TISA that a school district must spend consists
of a state share, allocated to the district from state funds, and a local share, which must be raised

from local revenue sources. See Tenn. Code Ann. § 49-3-109.

" This factual discussion is based primarily upon the allegations and assertions of the parties and does not constitute
findings of the Court.

8 Since the initiation of this case, the General Assembly has enacted 2023 Tennessee Laws Pub. Ch. 328 (S.B. 12),
which altered the determinative criteria for who constituted an eligible student according to Tenn. Code Ann. § 49-6-
2602(3). The parties agree this change added Hamilton County to the ESA Act alongside Shelby and Davidson.

9 TISA replaced the prior state education funding statute in 2022.



The ESA funds are paid directly to the participating students, who then use them for
appropriate expenses. Tenn. Code Ann. 8 49-6-2605(b)(1), (c). The ESA Act, and the associated
rules, include accountability and compliance provisions to monitor and ensure that the funds are
used for appropriate expenditures. Tenn. Code Ann. 88 49-6-2605(g), -2607. The ESA Act also
allows for up to 6% of the annual ESA award to be retained for oversight and administration of
the program, and it also allows for contracting with a non-profit organization to perform some or
all of those services. Tenn. Code Ann. § 49-6-2605(h), (i). The parties dispute how the
math works, as well as the significance of the impact on the schools in the applicable counties,
with varying assertions about purported significant shortages and resulting windfalls.

I1l.  The ESF Act®®

Compared to the ESA Act, the ESF Act is mechanically quite different, even though its
aims are similar to the ESA Act. First, the programs have considerably different funding schemes.
While the ESA Act offsets an LEA’s allocated TISA funds by both a state and local portion for
each participating student, see Tenn. Code Ann. 8 49-6-2605(b)(1), in contrast, scholarships
provided under the EFS Act, by contrast, are “solely state funded.” Tenn. Code Ann. 8 49-6-
3505(a). ESA scholarships, which “must be equal” to a combined state and local TISA-generated
average, Tenn. Code Ann. § 49-6-2605(a), are also larger than the EFS scholarships, which are
equal to the base funding amount under TISA, Tenn. Code Ann. § 49-6- 3505(a). Moreover, the
EFS Act provides that a school district experiencing enroliment declines will never receive less than
the TISA amount allocated for the immediately preceding school year. Tenn. Code Ann. § 49-3-
108(i)(1). This provision applies in perpetuity, see id., unlike the ESA Act’s three-year-limited

school improvement fund, Tenn. Code Ann. § 49-6-2605(b)(2).

10 See supra note 6.



As mentioned above, the two statutes also have different coverage areas; whereas the ESA
Act affected schools in Davidson, Shelby, and (subsequently) Hamilton counties, the EFS Act
affects every county in the state. The two Acts also serve distinct groups of students. Only students
whose family income does not exceed 200% of the federal free lunch eligibility amount may
participate under the ESA Act, while the EFS Act, on the other hand, allocates only ten thousand
scholarships for lower income students in the 2025-26 school year, allowing students to apply
whose household income exceeds the ESA level—up to three times the federal reduced lunch
eligibility guidelines amount. See Tenn. Code Ann. 88 49-6-2602(D), -3504(a)(1)). Additionally,
students who are eligible for the ESA Program or the disability-based school choice program may
also apply. Tenn. Code Ann. § 49-6-3504(a)(1). Ten thousand additional scholarships are
available, regardless of a student’s income eligibility. Tenn. Code Ann. 8 49-6-3504(a)(2). And
the Department may add up to 5,000 additional scholarships each year if it receives applications
for more than 75% of available scholarships in the year before. Tenn. Code Ann. § 49-6-
3504(b)(1). Testing requirements also differ under the two programs. Schools that participate in
the program under the ESA Act must administer TCAP to all ESA students. See Tenn. Code Ann.
8§ 49-6-2606(a). Students participating in the ESF program, however, are not subject to additional
testing.

PLAINTIFFS’ MOTION FOR LEAVE TO AMEND

l. Legal Standard

Under Tennessee Rule of Civil Procedure 15.01,

A party may amend the party’s pleadings once as a matter of course at any time
before a responsive pleading is served or, if the pleading is one to which no
responsive pleading is permitted and the action has not been set for trial, the party



may so amend it at any time within 15 days after it is served. Otherwise a party may

amend the party's pleadings only by written consent of the adverse party or by leave

of court; and leave shall be freely given when justice so requires.
Tennessee law and policy have always favored permitting litigants to amend their pleadings to
enable disputes to be resolved on their merits rather than on legal technicalities. Hardcastle v.
Harris, 170 S.W.3d 67, 80 (Tenn. Ct. App. 2004) (citing Karash v. Pigott, 530 S.W.2d 775, 777
(Tenn. 1975); Patton v. Dixon, 105 Tenn. 97, 103, 58 S.W. 299, 301 (Tenn. 1900); Rutherford v.
Rains, 158 Tenn. Append. 35, 42 (Tenn. 1814)). This policy is reflected in Tenn. R. Civ. P. 15.01°s
admonition that “leave [to amend a pleading] shall be freely given when justice so requires.” 1d.

When deciding whether to allow an amendment, a trial court should consider

factors such as “[u]ndue delay in filing; lack of notice to the opposing party; bad

faith by the moving party[;] repeated failure to cure deficiencies by previous

amendments[;] undue prejudice to the opposing party[;] and futility of amendment.”
Fisher v. Smith, 699 S.W.3d 892, 899 (Tenn. Ct. App. 2023) (citations omitted).
1. Analysis

To the extent that Plaintiffs need to adjust the parties in this suit and their allegations as
related to the ESA Act due to recent statutory changes, the Rules of Civil Procedure’s liberal stance
on allowing amendments dictates that they be allowed to do so. Indeed, the Court is inclined to
permit these, arguably, necessary tweaks. Plaintiffs have not unduly delayed in seeking
amendment; failed to give adequate notice to Defendants; acted in bad faith; repeatedly failed
to cure deficiencies through previous amendments; nor does the Court conclude that such
amendments would be futile.

But this litigation has been ongoing for more than five years. Defendants assertion of
prejudice in further delay by virtually starting the litigation anew to include constitutional

challenges to materially different legislation has merit. See March v. Levine, 115 S.W.3d 892, 909—

10 (Tenn. Ct. App. 2003) (finding the introduction of a new claim after thirty-one months of litigation



to be sufficient reason for denying leave to amend). The EFS Act is not merely an expansion of the
ESA Act, in which continuity through amendment might make sense. It isa completely different
statutory regime. Plaintiffs seek to add an entirely new lawsuit to this longstanding one. This,
the Court declines to allow. Plaintiffs remain free to pursue it separately as their counsel indicated
was likely.

I11.  Disposition

The undue prejudice to Defendants in this matter outweighs the liberal policy in favor of freely

granting leave under Rule 15.01. Accordingly, Plaintiffs’ Motion for Leave to Amend is hereby
DENIED.

DEFENDANTS’ MOTIONS FOR PARTIAL JUDGMENT ON THE PLEADINGS

l. Legal Standard

Tennessee Rule of Civil Procedure 12.03 provides that, “[a]fter the pleadings are closed
but within such time as not to delay the trial, any party may move for judgment on the pleadings.”
The Court examines a motion for judgment on the pleadings under Rule 12.03 using the same
standard as a Rule 12.02(6) motion to dismiss. A Rule 12.02(6) motion challenges “only the legal
sufficiency of the complaint, not the strength of the plaintiff’s proof or evidence.” Webb v.
Nashville Area Habitat for Humanity, Inc., 346 S.W.3d 422, 426 (Tenn. 2011). A defendant filing
a motion to dismiss “admits the truth of all the relevant and material allegations contained in the
complaint, but . . . asserts that the allegations fail to establish a cause of action.” Id. (quoting Brown v.
Tenn. Title Loans, Inc., 328 S.W.3d 850, 854 (Tenn. 2010)) (alteration in original) (internal
quotation marks omitted). The resolution of such a motion is determined by examining the

pleadings alone. 1d.; see also Phillips v. Montgomery Cnty., 442 S.W.3d 233, 237 (Tenn. 2014).



Where, as here, a movant seeks judgment on the basis of the failure to state a claim, the motion
ought to be denied “unless it appears that the plaintiff can prove no set of facts in support of the
claim that would entitle him to relief.” Waller v. Bryan, 16 S.W.3d 770, 773 (Tenn. Ct. App.
1999); see also Trigg v. Middle Tenn. Elec. Membership Corp., 533 S.W.3d 730, 732 (Tenn. Ct.
App. 1975) (citations omitted) (“State courts have held that on an appeal from an order allowing a
judgment on the pleadings, all well pleaded facts and all reasonable inferences drawn therefrom
must be accepted as true.”)

1. The Education Clause

The Education Clause reads as follows:

The State of Tennessee recognizes the inherent value of education and
encourages its support. The General Assembly shall provide for the maintenance,
support and eligibility standards of a system of free public schools. The General
Assembly may establish and support such postsecondary educational institutions,
including public institutions of higher learning, as it determines.

Tenn. Const., art. X1, 8 12. This provision

expressly recognizes the inherent value of education and then requires the General
Assembly to “provide for the maintenance, support and eligibility standards of a
system of free public schools.” The constitution speaks directly to a right of
inherent value, education. As used in Article X1, Section 12, the word “education”
has a definite meaning and needs no modifiers in order to describe the precise duty
imposed upon the legislature. The first definition of “education” in the unabridged
edition of The Random House Dictionary of the English Language[] 454 (2d ed.
1987) is: “The act or process of imparting or acquiring general knowledge,
developing the powers of reasoning and judgment, and generally of preparing
oneself or others intellectually for mature life.” Indeed, modifiers would detract
from the eloquence and certainty of the constitutional mandate—that the General
Assembly shall maintain and support a system of free public schools that provides,
at least, the opportunity to acquire general knowledge, develop the powers of
reasoning and judgment, and generally prepare students intellectually for a mature
life. . . . [T]his is an enforceable standard for assessing the educational
opportunities provided in the several districts throughout the state.

Tenn. Small Sch. Sys. v. McWherter (“Small Sch. Sys. 1””), 851 S.W.2d 139, 150-51 (Tenn. 1993).



“The certain conclusion is that Article XI, Section 12 of the Tennessee Constitution guarantees to
the school children of this state the right to a free public education.” Id. at 151; see also Heyne v.
Metro. Nashville Bd. of Pub. Educ., 380 S.W.3d 715, 731 (Tenn. 2012) (quoting Small Sch. Sys. I,
951 S.W.2d at 140).

A.  Adequacy Claim!!

Part of Plaintiffs’ first cause of action asserts that the State of Tennessee must provide,
through a system of public schools, an adequate education to Tennessee’s schoolchildren. The
State, Plaintiffs allege, have failed to meet this obligation. Defendants attack Plaintiffs’ adequacy
challenge on two grounds: first, Defendants assert the Education Clause contains no adequacy
requirement; second, they argue whether any adequacy obligation presents a non-justiciable,
political question.

1. Adegquacy Requirement of the Education Clause

Defendants first argue that the Education Clause imposes no adequacy obligation upon the
State. Pointing to the text of the Clause, its context within other constitutional provisions, and the
history of the Clause’s adoption, Defendants assert the Education Clause imposes no obligations
other than those to establish, maintain, and provide eligibility standards for a system of free, public
education for Tennessee’s schoolchildren. If the State, through the actions of the General
Assembly, has created a public school system, provided sufficient support for it to continue its

existence, and established eligibility standards for that school system, then Defendants argue the

1 Plaintiffs bring this claim in conjunction with their claim under the Equal Protection guarantee, but for the purposes
of our analysis today only we place it in the context of the wider discussion of the Education Clause.
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State has fulfilled its obligations under the Education Clause. Plaintiffs respond, however, by
arguing that the Tennessee Supreme Court has already ruled otherwise. In Small School Systems I,
the Court explained that the Education Clause requires
the General Assembly [to] maintain and support a system of free public schools
that provides, at least, the opportunity to acquire general knowledge, develop the
powers of reasoning and judgment, and generally prepare students intellectually for
amature life. Contrary to the defendants’ assertion, this is an enforceable standard
for assessing the educational opportunities provided in the several districts
throughout the state.
851 S.W.2d 139, 150-51 (Tenn. 1993) (emphasis added). Defendants counter that this reading of
the Education Clause does not foreclose their arguments because there was no explicit holding that
the Education Clause imposed an adequacy obligation upon the State. The Supreme Court did
not use the word “adequate,” but it did conclude the Education Clause established some
enforceable standard with respect to the educational opportunities provided throughout
Tennessee. Id. at 151. Considering the Court must construe Plaintiffs’ complaint liberally,
presuming all factual allegations are true and give Plaintiffs the benefit of all reasonable

inferences,* the Court finds that Plaintiffs have sufficiently pled their claim to survive the minimal

burden of Defendants’ Rule 12 motion.

12 See Webb v. Nashville Area Habitat for Humanity, Inc., 346 S.W. 3d 422, 426 (Tenn. 2011).
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2. Justiciability of an Adequacy Claim

Defendants argue in the alternative that if such an adequacy obligation exists it is
nevertheless a non-justiciable, political question because it involves the plenary power of the
legislature and assessing the adequacy of an education system is outside the realm of judicial
competency. When deciding whether an issue is indeed a non-justiciable, political question,
courts look at a number of factors:

[(1)] a textually demonstrable constitutional commitment of the issue to a
coordinate political department; or

[(2)] a lack of judicially discoverable and manageable standards for resolving it; or
[(3)] the impossibility of deciding without an initial policy determination of a kind
clearly for nonjudicial discretion; or

[(4)] the impossibility of a court’s undertaking independent resolution without
expressing lack of the respect due coordinate branches of government; or

[(5)] an unusual need for unquestioning adherence to a political decision already
made; or

[(6)] the potentiality of embarrassment from multifarious pronouncements by
various departments on one question.

Bredesen v. Tenn. Judicial Selection Comm 'n, 214 S.W.3d 419, 435 (Tenn. 2007) (quoting Baker v.
Carr, 369 U.S. 186, 217 (1962)). Defendants assert Plaintiffs’ claim implicates the first three factors, any
one of which is sufficient to render the claim nonjusticiable. Plaintiffs respond by again pointing to Small
School Systems I, wherein the Tennessee Supreme Court held that those plaintiffs’ adequacy and equal
protection claims were justiciable. See 851 S.W.3d at 148 (quoting Biggs v. Beeler, 173 S.W.2d 946, 948
(Tenn. 1943)) (“Likewise, under settled Tennessee law, the issues raised in this case are justiciable. . .. [I]n
this case, it is our duty to consider the question of whether the legislature, in establishing the educational
funding system, has ‘disregarded, transgressed and defeated, either directly or indirectly,” the provisions of
the Tennessee Constitution.”)

Accordingly, the Court holds Plaintiffs have sufficiently stated their adequacy claim for

purposes of Rule 12 and that it is justiciable. Defendants’ Motions for Partial Judgment on the

Pleadings, with respect to that claim, are hereby DENIED.
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B. Single School System Claim

Plaintiffs next allege in their second cause of action that the ESA Act’s diversion of funds
from Tennessee public schools to pay for students’ attendance at private schools violates the
Education Clause’s requirement of a single, free, public school system. In other words, they assert
the Education Clause prohibits the State of Tennessee from giving any funding to private schools.
Defendants seek dismissal of this claim on one, simple basis: no such restriction exists under
the Education Clause. Pointing to the text of the Clause, Defendants argue that there is no language
remotely tending to support the notion that the General Assembly is prohibited from funding private
schools. See Tenn. Const. art. X1, § 12; New Jersey v. New York, 523 U.S. 767, 813 (1998) (Breyer,
J., concurring) (“[S]ilence is not ambiguity; silence means that ordinary background law applies .

L)

Referring yet again to Small School Systems I, however, Plaintiffs argue the Tennessee
Supreme Court has made clear that the coherence of a single statewide system was essential to the
State’s obligations under the Education Clause. 851 S.W.2d at 151 (“[T]he ‘free hand’ given to
the legislature relates to ‘funding,’ not the programs ‘the people need.’”); see also Metro. Gov 't of
Nashville & Davidson Cnty. v. Tenn. Dep’t of Educ., 2020 WL 5807636, at *5 (Tenn. Ct. App.
September 29, 2020), rev’d on other grounds, 645 S.W.3d 141 (Tenn. 2022) (“We note that the
plenary authority derived from article XI, section 12 relates to public schools, not private ones.
When encouraging, assisting or benefiting private schools, the General Assembly is operating
outside that plenary power.”)

Plaintiffs additionally point to the principle of construction that the expression of one thing
is the exclusion of another (expressio unius est exclusio alterius), see Penley v. Honda Motor Co.,

31 S.W.3d 181, 185 (Tenn. 2000) (citing Carver v. Citizen Util. Co., 954 S.W.2d 34, 35 (Tenn.
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1997)) (“It is a well-established canon of statutory construction that ‘the mention of one subject in
a statute means the exclusion of other subjects that are not mentioned.’”’); Southern v. Beeler, 195
S.W.2d 857, 866 (Tenn. 1946) (“Now since the statute mentions only one subject, i.e., the division
of elementary school funds, we are justified in concluding, inferentially, at least, that high school
funds were excluded by this legislative direction. Normally it is a rule of construction, well
recognized by the courts, that the mention of one subject in an act means the exclusion of other
subjects.”)

Defendants retort this is a rule of statutory construction that does not transfer well to the
context of a state constitution because unlike the branches of the United States Government, which
are endowed with specific, limited powers by the United States Constitution, state governments
are not similarly limited and are instead presumed to possess all powers not specifically withheld
by their Constitution or the federal Constitution. See Lyons v. Sec’y of Commonwealth, 192 N.E.3d
1078, 1092-93 (Mass. 2022) (collecting cases) (“The plaintiffs have not cited to any case that
discusses the appropriateness or contours of applying the maxim of expressio unius est exclusio
alterius to interpret the Massachusetts Constitution. It is a maxim that has oft been considered in
connection with interpreting statutes. . . . Cases from other jurisdictions have consistently
counselled that the maxim should be applied with even greater caution when interpreting a State
constitution, especially where its application would act as a restraint on the plenary power of the
Legislature.”); Gangemi v. Berry, 134 A.2d 1, 11 (N.J. 1957) (“The maxim that the express
mention of one thing implies the exclusion of another is purely interpretive in aid of intention, and
not a rule of law; and it is not to have an arbitrary application at variance with its true purpose. The

rule ‘is not to be applied with the same rigor in construing a state constitution as a statute’;

13



‘... only those things expressed in such positive affirmative terms as plainly imply the negative
of what is not mentioned will be considered as inhibiting the powers of the legislature.’”’)

The liberal pleading standard for Rule 12 motions is again instructive.r® Plaintiffs, relying
upon the statements of the Tennessee Supreme Court, have asserted the existence of a
constitutional mandate that the General Assembly has violated. See Small School Sys. I, 851
S.W.2d at 150 (“The declaration that ‘[k]nowledge, learning, and virtue, [are] essential to the
preservation of republican institutions,” contained in the same provision of the constitution that
created a public school system and provided for its support through a common school fund,
established the legal right to public education in Tennessee. This basic policy was reaffirmed by
retention of the same language in Article XI, Section 12 of the Constitution of 1870. However, the
requirement ‘to cherish literature and science’ imposed upon the General Assembly in the
Constitutions of 1835 and 1870 was replaced by the substantive and definitive command that the
‘General Assembly shall provide for the maintenance [and] support ... of a system of free public
schools,” found in the 1978 amendment to Article XI, Section 12.”). The Court does not hold
today that the Education Clause prohibits the funding of private schools by the General
Assembly but does hold Plaintiffs have adequately pled their claim in order to survive a
Rule 12 motion. Accordingly, Defendants’ Motions for Partial Judgment Pleadings, with

respect to Plaintiffs’ Single School System Requirement Claim, are hereby DENIED.

13 See supra note 11.
14



1. The Equal Protection Guarantee

In the Tennessee Constitution, two separate clauses are read together to provide a guarantee
of the equal protection of the laws in a like manner as the Equal Protection Clause of the Fourteenth
Amendment to the United States Constitution. See McClay v. Airport Mgmt. Servs., LLC, 596
S.W.3d 686, 695 (Tenn. 2020). The first, the Law of the Land Clause, reads:

That no man shall be taken or imprisoned, or disseized of his freehold,
liberties or privileges, or outlawed, or exiled, or in any manner destroyed or
deprived of his life, liberty or property, but by the judgment of his peers or the law
of the land.

Tenn. Const. art. I, 8 8. The second states:

The Legislature shall have no power to suspend any general law for the
benefit of any particular individual, nor to pass any law for the benefit of individuals
inconsistent with the general laws of the land; nor to pass any law granting to any
individual or individuals, rights, privileges, immunitie,1 or exemptions other than
such as may be, by the same law extended to any member of the community, who
may be able to bring himself within the provisions of such law. No corporation shall
be created or its powers increased or diminished by special laws but the General
Assembly shall provide by general laws for the organization of all corporations,
hereafter created, which laws may, at any time, be altered or repealed and no such
alteration or repeal shall interfere with or divest rights which have become vested.

Tenn. Const. art. XI, § 8. In short, these provisions mean together that under Tennessee law “all
persons similarly circumstanced shall be treated alike.” Doe v. Norris, 751 S.W.2d 834, 841 (Tenn.
1988) (quoting F.S. Royster Guano Co. v. Virginia, 253 U.S. 412, 415 (1920)) (citing Plyler v.
Doe, 457 U.S. 202 (1982); State ex rel. Dep't of Social Servs. v. Wright, 736 S.W.2d 84 (Tenn.

1987)).

To state an equal protection claim, a plaintiff must first allege that the government has
treated the plaintiff differently as compared to similarly situated persons. Greenwood v. Tenn. Bd.
of Parole, 547 S.W.3d 207, 218 (Tenn. Ct. App. 2017) (citing Ctr. for Bio-Ethical Reform, Inc. v.

Napolitano, 648 F.3d 365, 379 (6th Cir. 2011)). Then, “once disparate treatment is shown, the

15



equal protection analysis to be applied is determined by the classification used by government
decision-makers.” Id. In doing so, Tennessee courts have “followed the framework developed by
the United States Supreme Court for analyzing equal protection claims.” Newton v. Cox, 878
S.W.2d 105, 109 (Tenn. 1994) (citing Small Sch. Sys. I, 851 S.W.2d 139, 152-54 (Tenn. 1993)).
That framework involves three standards of scrutiny: strict scrutiny, heightened scrutiny,'* and
reduced scrutiny. Hughes v. Tenn. Bd. of Probation & Parole, 514 S.W.3d 707, 715 (Tenn. 2017)
(citing State v. Tester, 879 S.W.2d 823, 828 (Tenn. 1994)).

“Strict scrutiny applies when the classification at issue: (1) operates to the peculiar

disadvantage of a suspect class; or (2) interferes with the exercise of a fundamental

right.” Heightened scrutiny applies to cases of state sponsored gender

discrimination. Reduced scrutiny . . . applies to all other equal protection inquiries

and examines “whether the classifications have a reasonable relationship to a

legitimate state interest.”
Id. at 715-16 (citations omitted). “To withstand strict scrutiny, the legislation must be justified by
a “compelling state interest” and must be narrowly drawn to advance that interest.” Campbell v.
Sundquist, 926 S.W.2d 250, 262 (Tenn. Ct. App. 1996), abrogated on other grounds by Colonial
Pipeline Co. v. Morgan, 263 S.W.3d 827 (Tenn. 2008), (quoting Hawk v. Hawk, 855 S.W.2d 573,
579 nn.8, 9 (Tenn. 1993)). In Tennessee, our Supreme Court has stated that education is not a
fundamental right under the state Constitution because the Supreme Court of the United States has
held that education is not a fundamental right under the federal Constitution and the Equal

Protection Guarantee of the Tennessee Constitution is read coextensively with the Equal Protection

Clause of the United States Constitution. Small Sch. Sys. I, 851 S.W.2d at 152 (citing San Antonio

14 Cases involving heightened, or intermediate, scrutiny require the government to demonstrate the challenged law
must “serve important governmental objectives” and be “substantially related to the achievement of those objectives.”
Mitchell v. Mitchell, 594 S.W.2d 699, 701 (Tenn. 1980) (quoting Orr v. Orr, 440 U.S. 268, 279 (1979)). No argument
is made by any party, however, that heightened scrutiny ought to apply.
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Indep. School Dist. v. Rodriguez, 411 U.S. 1 (1973); Marion County Tenn. River Transp. Co. v.
Stokes, 117 S.W.2d 740, 741 (Tenn. 1938); Motlow v. State, 145 S.W. 177, 180 (Tenn. 1912)).

When applying reduced scrutiny—more commonly known as rational basis review—
however,

state legislatures have the initial discretion to determine what is “different” and

what is “the same” and that they are given considerable latitude in making those

determinations. Our inquiry into legislative choice usually is limited to whether the

_challenged classifications have a reasonable relationship to a legitimate state

interest.

Gallaher v. Elam, 104 S.W.3d 455, 461 (Tenn. 2003) (citations omitted). “In engaging in this
assessment, the Tennessee Supreme Court has indicated that ‘[i]t is not necessary that the
legislature state a rational basis for this differential treatment. A classification will pass
constitutional muster if we can conceive of some rational basis for the distinction.””” Metro. Gov 't
of Nashville & Davidson Cnty. v. Lee, No. M2023-01678-COA-R3-CV, 2025 WL 1218089, at *16
(Tenn. Ct. App. Apr. 28, 2025) (citing Gallaher, 104S.W.3d at 461). As a result, courts “hardly
ever strike[] down a policy as illegitimate under rational basis scrutiny.” Trump v. Hawaii, 585
U.S. 667, 705 (2018). They generally only do so when a law reflects “a ‘bare . . . desire to harm a
politically unpopular group.”” 1d. (quoting Dep’t of Agriculture v. Moreno, 413 U.S. 528, 534
(1973)).

Plaintiffs here allege as part of their first cause of action that the ESA Act deprives students
in the affected school districts of substantially equal educational opportunities as those students in
the other school districts in the state by diverting funds from only the affected school districts to
private schools. Defendants urge the Court to dismiss Plaintiffs’ equal protection claim because

the ESA Act satisfies any applicable level of scrutiny. Plaintiffs, on the other hand, argue that the

ESA Act fails any applicable level of scrutiny.
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Defendants assert that any differential treatment by the ESA Act need only satisfy rational
basis review because, as the Tennessee Supreme Court held in Small School Systems I, education
is not a fundamental right in Tennessee. See 851 S.W.2d at 151-52 (“[E]ducation is not a
fundamental right under the federal constitution because it is neither explicitly nor implicitly
protected by that constitution. . . . [and] the Tennessee Constitution and the Fourteenth Amendment
to the Constitution of the United States confer essentially the same protection upon the individuals
subject to those provisions.”) For their part, Plaintiffs assert that the ESA Act should be subjected
to strict scrutiny, relying on the statement of the Tennessee Supreme Court that “rights are
fundamental when they are either implicitly or explicitly protected by a constitutional provision.”
State v. Tester, 879 S.W.2d 823, 828 (Tenn. 1994). The Education Clause, Plaintiffs argue, does
just that.

This Court need not resolve which level of scrutiny applies today. Plaintiffs have alleged
that the ESA Act discriminates against the students of the affected school districts by diverting
their school funds without any possible basis for the disparate treatment. Defendants assert this is
not true and additionally proffer a number of rationales for the disparate treatment. This not the
purpose, however, of a Rule 12 Motion.?® Plaintiffs have alleged facts that if taken as true would
tend to support the existence of discrimination without a proper basis. Therefore, they have

properly pleaded an equal protection claim.

Accordingly, Defendants’ Motions for Partial Judgment on the Pleadings, with respect to

Plaintiffs’ equal protection claim, is hereby DENIED.

15 See supra note 11.
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V. Disposition

Because of the light burden placed upon Plaintiffs by the Rule 12 standard, this Court
cannot dismiss Plaintiffs’ sufficiently pled claims. Accordingly, State Defendants’ Motion for
Partial Judgment on the Pleadings and Intervenor-Defendants’ Renewed Motion for Partial

Judgment on the Pleadings are both DENIED.

CONCLUSION

For the foregoing reasons, Plaintiffs’ Motion for Leave to Amend is DENIED, State
Defendants’ Motion for Partial Judgment on the Pleadings is DENIED, and Intervenor-
Defendants’ Renewed Motion for Partial Judgment on the Pleadings is DENIED.

It is so ORDERED.

/e C. Wartze
CHANCELLOR ANNE C. MARTIN, CHIEF JUDGE

</ 7"%% WW»

JUDGE TAMMY M. HARRINGTON

of Witliom C. Colo

CHANCELLOR WILLIAM C. COLE
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